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I- GENERAL PRESENTATION

This publication is the result of a project funded the European Commission's AGIS Programme in
2005/2006. The project, steered by the Internati@mganization for Migration (IOM) in Paris, andparvised

by the International Organization for MigrationBnussels, consisted of the realization of studéggrding the
judicial treatment of delinquent foreign minorsfour European Union Member States: Germany, Belgium
Italy and France; and of a country which, during implementation of the project, was still a caatkd
country: Bulgaria.

The project has also benefited from the finandigdp®rt of the governments of Germany and Franoe tlae
Italian NGO «SOS Il Telefono Azzurro Onlus».

The views expressed in this publication are thesamfethe authors and have neither been adoptedéy t
European Commission, nor by IOM or the other parimgtitutions in the project.

IOM is committed to the principle that human andlesty migration benefits migrants and society. t& i
capacity as an intergovernmental organization, @dtks with its partners in the international comiitymo
meet the challenges of migration, advance undetstgrof migration issues, encourage social and @oin
development through migration, and work towardseal respect for human dignity and the well-being of
migrants.
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- By Mr Luc-Henry Choquet *-
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SUMMARY

- Realisation of the programme

- Questions of method

- Penal law of minors among the partners

- The legislation of nationality

- Recent history of successive arrivals of popatatiof foreign origin / context of migrations
- What over-representation of foreign delinquermans?

REALISATION OF THE PROGRAMME

AGIS is a fusion of former European programmes agl@Grotius, Stop, Falcone and Oisin. Its purpsege i
help legal practitioners, law enforcement officjateember state organisations and representativesUof
Member States and Candidate Countries to set uppBtwide networks as well as to exchange informatio
and best practices. This framework has been adamtethe 22nd of July 2002 and was installed by the
European Commission in 2003. It allows for the fiagdf projects with the purpose of improving presgenal
competences of practitioners, intensified coopernalietween different authorities and instancesqpating

in the prevention and repression of cross-bordenecand serious criminal activities as well as dgpiag the
protection of the rights of victims and the prevemtof infractions. The project “Delinquent foreigninors -
Judicial proceedings and measures of rehabilitatibos fits into the framework proposed by the Egan
programme AGIS?

This programme has been conducted in five countites counties which are members of the EuropeaiotJ
have participated, Germany, Belgium, France any, lts well as Bulgaria, Candidate Country to Acias. It
was organised by the International Organisation Nbgration (IOM) in Paris in coordination with the
Direction of Justice and Interior Affairs of the fepean Commission.

The objective of the programme was the realizatiba study destined to collect information on lé&gisn and
practices in the participating countries, with tpeal of identifying and analysing new tendenciestioa
European level in the field of rehabilitation amdaducation of delinquent foreign minors.

It also aimed at promoting and intensifying thei¢iel co-operation in the field of the legislatiapplicable to
delinquent minors while encouraging the sharingndérmation and the exchanges on a transnational le
between governments, public institutions, nhon-gowental organizations and international bodies.

Firstly, it seemed advisable to establish a handoeetificate to ascertain how the problem of fgreminor
delinquency is handled in the different Member &aind the accession state.

A comparative study should also allow for the idigdtion of best practices with regards to judicizeasures
of rehabilitation, especially as regards minorsuged and sentenced.

National experts, members of the Ministries of idesof various countries and complementary collations
such as members of the Executive Committee, whe Bateguarded the continuation of the programme and
the proofreading of the drafts of every one ofriational reports for advice and observatidns.

2 The European programmes AGIS are co-financingstrational projects of cooperation between judisyastems and
services of prosecution of member states involadtié fight against organized crime and the prageaif victim’s
interests.

% See list of participants before (I — General Pestéon)



Project category: Technical cooperation in the field of migration

Project subcategory: Re-enforcement of institutional capacities
Executive agency: International Organisation for Migration

National counterpart: French Ministry of Justice

Geographic coverage: Member states of the European union: Germany,

Belgium, France and Italy
Candidate Country to Accession: Bulgaria

Place of management: France

Target-groups: Delinquent minors, delinquent foreign minofs,
juvenile delinquents of foreign origin

Duration: 15 months

This project had a duration of 15 months (Octol¥52December 2006) and was composed of three phases

| - The first phase (3 months, October-Decembeb2®as evolved around the identification of the rhers

to the Steering Committee, composed of lawyers filoencompetent national institutions (Ministry ofifice),
sociologists, ethnologists and/or demographersiesgmtatives from civil society and collaboratofsttte
International Organisation for Migration (IOM) iraRs, the identification of experts and nationdlatmorators

in charge of the study within the institutes ofereince in each of the participating countries. énien has
been held in Brussels on 8 November 2005 in theegmee of national experts and collaborators for an
exchange of preliminary information on behalf ofe thespective national context and approval of the
methodology applied.

Il - During the second phase (10 months, Janua@ctober 2006), two reunions of the

Steering Committee have resulted in an approvéhe®inethodology (adopted beforehand by nationa¢rsp
as well as of the action plan, the common termigpland of the statistical resources employed. Bliieviing
activities have been implemented:

- Revision of the national reports,

- Presentation of the drafts to the national repiortRome (23-24 May 2006) in the presence of dgper
and representatives of national collaborations. gthecture of the final report, including the ptefof each of
the national reports taking into consideration thenal constraints (amount of pages, graphic cheits).
Content of final synthesis report: Compilation nfef national reports within a report of synthesislerlining
the importance of a comparative transnational apgroon behalf of the analysis of juvenile (foreign)
delinquency.

Ill - The third phase (2 months, November-Decen®@d6) has evolved around the international workshop
taking place in Paris on 23 November 2006. Thistmgédras been intended for competent nationaltutgins

of the EU member states and the Candidate Statkscession as well as specialists working on thgesi of
delinquent minors / foreign delinquent minors foprasentation of the studies” methodology andeissilts to
strengthen the reality of effective internationabperation in this matter and to establish a ndtvb@tween
national decision makers. The national reports harewiously been handed in to members of the Stgeri
Committee. The discussion amongst the participaassbeen conducted along three major axes outhitbdh

the work problematic of the field; unaccompanied foreign engnand foreign delinquent minors; introduction
of ethnic characteristics within studies atig perspectives of a European study on behaléoéldaw

IV - The last phase corresponded to the productiba document of synthesis exposing the comparative
methodology adopted and the points of comparistetsl, collecting and analysing data and natishalies,
developing operational perspectives on behalf &f élcceptance of foreign juvenile delinquents wimo, i
consideration of the new context of migrationsdfthemselves often confronted with the judicial eirsion. It

has lead to contemplating the application of appabde statistic tools, which are common to thosentdes
volunteering for an experiment and which could adficial to all members of the European Union and
countries associated (MA). This based on an evaluaif the process which delinquent minors are goin
through from the beginning of the chain, with théminal act until the implementation of the penal o
educative responsé However, contacts established during the impleat@nt of the programme have led a

* The question of foreign isolated minors has areichpn all European countries, but the decisiorbleas taken to not
proceed with a particular examination of this itaga special programme AGIS 138 has been deditathid matter,

7



number of countries (Finland, Japan, Poland, Paljutp consider joining the programme. Their own
contributions are currently elaborated and coulgidgished at a later stage in a different format.

QUESTIONS OF METHOD

Law, judicial and administrative practices and edive interventions cross borders with the purpoSen
exchange of ideas, of decisions and of practicesrgpa certain “judicial sociability” and that kinof soft
governance that actually appears on the Europesei. I8till, the methodological limits and consttairo
European comparisons need to be carefully evaluatddequire adequate solutions.

The objective would thus be of a methodologicaluratadverting to multiple questionings on behalf of
approaches, categories, variables departing freannéttional context of the five countries (Frandalyl
Belgium, Germany and Bulgaria) and, consequentlylutding an overview of recent legislative, edusatind
judiciary advancements and the political and sdiergdontroversies over the subject.

Nevertheless, the aim could not be attained witlautnterrogation on behalf of observational pegiand
the collection of data regarding foreign delinquenimhors. As a matter of fact, our project could hetlimited
to taking stock alone. From the beginning, we havderlined the advantages which a consideratidaatbrs
would bring about, which were so far ignored ot iefa sphere of invisibility, namely as regarde three
dimensions which are at the base of the projectastdy its pertinence: delinquent minors, delieqtiforeign
minors and delinquent minors of foreign origin.

The impact of the principle of territoriality leads to an evaluation of the question of discrimination

A first difficulty has resulted from the fact - & word - that penal law ignores nationality. Ttasthe well
known principle of territoriality which called foa different orientation of the project and has elnivthe
participants of the programme to consider the qoestf discrimination and to examine the “filterieffects®
that lead to an over-representation of juvenilepasticular origin amongst the juveniles appeabefpre the
magistracy of the public prosecutor and furthermar®ngst those deferred to the juvenile tribunalaell as
among those minors placed in public institutiongaith protection or detainees.

Penal law is the quintessential expression of sigety of the State. This sovereignty is establisbe the
foundation of a notion of space - essential attelio this sovereignty - in unison with the conceptime,
which allow to maintain that there can be no pésalwithout the state and vice versa.

The space mentioned is defined as the space ahadtierritory, as implied by the territorial pripte of penal
law, which maintains that national law is appliecatl infractions committed inside a country’s bersl®

In fact, in its classical conception and as a tesiuthe reflections of enlightenment, penal lawit@territorial
essence has been conceptually designed as ammmsitrof protection to the other rights issued frowil law.
A system at the heart of which, for example, tlietheing punished as an attack to the rights ofptogrietor
and bigamy as an attack on the civil institutiomarriage.

Even if this principle of territoriality is not expssly manifested in the French Code of 1810, it beadeduced
from Article 3 ' paragraph: the laws of the police and security are obligingwho live on the territory
Since then, it has unequivocally appeared in Agtitl3-2 of the Penal Codd:rench Penal Law is applicable
to every infraction committed on the territory b&tRepublic.”

This principle of territoriality subsists, although has been subjected to truly elaborate integpiet.
Consequently, national law is not merely appliednhfoactions wherein all of the constitutive elerteenan be
localised on the territory but additionally to mlfractions where at least one of the constituélements can be
found on the territory.

which should lead to the emergence of a commomitiefi of the concept of “foreign isolated minots) way of comparing
the relative judicial situation.

® See below for the report of the Belgian expert.

® Cf. van De Kerkhove (M.), ,Eclatement et recomtiosi du droit pénal », (Fragmentation and recontfmsdf penal

law »)
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The consideration of nationality is not essentidhva view to the force of attraction of the tesritl principle
within penal law; for instance, every person sidabn French territory is submitted to the provisions of
Penal Law just as well. Consequently, all infracsi@committed on French territory are subject tmmEhePenal
Law, independent of the nationality of perpetratarsictimg; even provided that they are not reprimanded in
the perpetrators’ country of origin.

Penal law has in the same way, progressively angksponse to the development of trans-national §jow
created cases of extra-territorial competence. Uodgain condition, these cases allow for the iapfibn of
national law to infractions committed by a Frenetional on foreign territory. This constitutes aakdation

of the criterion of nationality.

Apart from these cases, situations exist in whigdnEh jurisdiction (and French law) is passing judgt on
behalf of foreigners who have committed infractiams foreign territory. In the application of the-called
principle of universal competericehe attraction of the territorial principle ca@ $een in its abundance.

Does not this situation bear more likeness to diieleterritorilisation”, as the French territory ot directly
menaced? The persecution of crimes against humasitgn application of this principle of universal
competence. One law of 2 February 1995 allows Hergersecution and judgement of individuals in Eean
“presumed responsible of serious violations to hutagan international law committed on the territoiof
former Yugoslavia after 1 January 1991 Article) if they “are traced in Franc&Article 2).

In the given situation, the question to the duigbdf the pertinence of the territorial princighas to be asked.
This holds true especially with regards to regimstalictures of integration, such as the Europeanrimvhich
has opted for the abolition of its borders to gontza free circulation to Member State citizens.

Freedom of circulation and settlement allows tdlgdsrn away from national penal law. Actually ethimit
imposed by valid penal provisions may be avoidetthovit difficulty by entering or residing in a comntwhich
consents to (or punishes less severely) the achslpied in the state of nationality.

Which way to proceed, given the limitations to theslassic conception of territoriality?
How to provide for an adequate setting — and tdyappat kind of methods to look for different satuis? 3
different types of response to this question magrbgsaged:

In consideration of the passive personality, ong moain to the law of the State, protective of tredues
endangered as well as of the person subjectectimfitaction’® the nationality of the passive personality is the
operating criterion for a reattachment to the ldihe state.

On the other hand, the principle of universalitgiienises the penal law of a State to operate dralbef all
the infractions considered in its statutes; thigabd regardless of the perpetrator’s nationabditythe scene of
crime. In this context, nationality is of no padiar importance, quite on the contrary, while thimgiple of
universal competence, by way of attribution of egitee validity, strongly reaffirms the concept of
territoriality. The abolition of the borders withthe European Union has not weakened the lattenwrh as
might be suspected.

Finally, in consideration of the active personality nationality, it would be possible to decide always
applying the law of the perpetrator's country of affiliation, even if the illicit act lsabeen committed on
foreign territory. This hypothesis places the paihgravity on the perpetrator, thus weakeningtératoriality
of the country where the crime was committed.

As for European countries, it seems difficult tggest which legal choice would be favoured. In giaeal
context of economic and social integration, purguine implementation of common jurisdiction, it see
appropriate to harmonise national penal laws.

" Diplomatic immunity constitutes an exception te fitrinciple of territoriality
& Crim.1 March 2000, B., n° 101and Crim. 29 MarcO@0B., n° 146

° Also called principle of universality

1 The victim

™ Also called active subject



Territoriality vs nationality? Created to be the perfect affirmatad national sovereignty and unconditional
independence of the law of the State at the hanallafxogenous influences, the principle of terrdtity
seems to gradually lose its legal effectivenesss dss results in questions relating to the effecapplication
of penal rules to all citizens.

Re-enforcing the element of general preventionguirig to penal norms may be effected by placirgatpr
emphasis on the principle of perpetrator and exmgppierpetrators in line with their nationality takmown
punitive responses — or responses which might bevinbut still contain a substantial element ok rison the
scene of crime. Thus, nationality would constitatstronghold for the State to maintain the mangatature
of national penal law, in particular with a view toimes committed under foreign jurisdiction of apier
lenience.

Alessandro Bernardi writes that “certainly, it iscessary to face up to the malaise (discomfortjecatly
experienced in the European Union due to penaligions centred on the principle of territoriali9n the one
hand, the abolition of borders seems to imply anoarisation between rules (even laws), bearing \sgref a
return to common considerations; on the other hane, diversity of normative choices on questions of
frequently fundamental scope shows the persistehckfferent concepts from one country to the nevith
manifold consequences on the penal level (...). #l$® advisable that such an unfortunate situatiay be
progressively eased due to a harmonisation of Eawpenal law, even with a view to decisions ofyver
different ethical predominance, apparently influsshdoy different national traditions. (...) it is riséic to
assume that future developments will favour a @redikeness for penal solutions (...) owed to recent
developments of judicial comparison (or) on grounfladapting perspectives of a common nature, taest,
less heterogeneou¥”

This requires, as we have observed, to direct ttogramme towards an evaluation of the question of
discrimination This analysis should be able to faably take into consideration the diversity ofioaél
experiences on behalf of the chosen subjects ahké ose of the effect specific to the comparativeetision

as it fortunately combines conversion and approblevertheless, there are several other difficuliies have

to be taken into account right away.

The difficulties inherent in the comparative approah

Among the difficulties of the project are in filgte those related to the comparative approach.Hurepean
institutions have implemented international comgamé as a point of passage requiring researcleifielas of
economics, the judiciary and social science, buersg examples have shed some light on the diffesil
inherent in these comparisons.

Among these, one report from 1999 may be quotediwhas considered these questions in détail

Once the necessary level for an analysis of thetipedities has been assumed, problems that apgphearslar,
related or at least comparable at first sight havact frequently turned out to be disparate. Wébpect to our
focus on foreign delinquent minors and delinquenhars of foreign origin, this disparity has become
particularly clear with a view to the differencasdahe changing considerations regarding benefitstizens
who resettle from one country to the next withia teart of Europe.

Confronted with this variety, we have concertetbéwvare of adopting extreme attitudes:

-The first extreme attitude would have been to iiareat apart and to do without useful approachethi® sake
of thinking in the communitarian space of thesestjoes.

-The second consists in the opposite — to not adcthese disparities at all and propose methodcddgi
reflections that would even out or eradicate nati@ituations completely.

With regards to the works of Procuste - the famallgin of mythology who took away travellers anlaehed
the tall ones to a small bed and the small oneslémge bed, cutting the limbs of the victims wixceeded the
size of the bed and stretching the limbs of thoaeellers too short for his measure - our proje@xpected to
remain on the opposite side.

In fact, we have seized the difficulties within tihee member states in a transversal manner.

12 cf. Bernardi (A.), “Europe sans frontiére et dyménal“, (Europe without boarders and penal law).&ecrim. (1) janv.-
mars 2002.

13 Alain Supiot,Au dela de I'emploi: transformation du travail esienir du droit du travail en Europ&lammarion, 1999
(Beyond employment : transformation of work andblablaw in Europe)
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The differences between national situations hatkoui a doubt complicated the task in as far avex@ence
between terms did not always correspond to judididentities or procedures and in cases wherertherent
substance differed. In spite of all this, the cogeace between different countries has providegdssibility
of seizing, by way of comparison, the practices emcepts employed and the criteria retained mfteld and
furthermore to confront the question of a relatie@monisation between them.

Another difficulty of the comparative approach shkibuesult from the fact that the group of countries
represented does not comprise more than four mestates of the Union and one accession state anith
that the Anglo-Saxon example has not been repregent

The group has in a deliberate way refrained frokintainto account the situation of the countried no
represented, as it was not deemed possible to stegothis task in a serious and sufficiently systdeand
detailed manner within the stipulated period. Thés resulted in the report (and conference) beamgposed
exclusively of analysis and information communicalby the members of the five groups on behalf cheat
the national situations.

Given the wish of members, the orientations progasethe report allow for - simply but unequivogail the
opening of a debate for the sake of enriching agghres in the field of foreign juvenile delinquenand, in
line with what has been proposed by Max Weberafoexamination of social actors’ subjective evadunat of
reality and the purposes they attribute to theiioas.

The difficulty related to the initial subject isathpenal law on behalf of juvenile delinquencyas the most
part governed by principles which do not take acgoant whatsoever of the nationality or originshafors.
From the legislators’ point of view, the situatioh the foreigner is not to translate into a diffar¢udicial
treatment. Accordingly, the consideration of diegttrecommendations via a set-up of indicated obgst
whether or not to accord a special treatment teidor delinquent minors or even delinquent minoréoogign
origin constitutes a real difficulty.

The debates in this field that have been tackledcambining political, ideological and scientifispgcts and
are not without impact on practices. This knowled@es been shared while refraining from too strong a
reduction - differently put, a cover-up of dispedtbetween national situations or, a contrarioy@ertrophy of
difficulties, in a word, the risk of abstraction mmoliferation of the phenomena studied.

Bearing these difficulties in mind, we can only &t attitude of caution prevail within the orieidatof our

work and in formulating the results thereof. Thisthodological imperative should guide the orgarosaof

this study evolving from comparisons and confraote, principally consisting in a reflection contect
among the group members and, all along the misgiotihe request for opinion provided by a broadgenf

representative expert advisors of institutionsesfeiarch, statistics and social affairs of the figetners. The
evaluation of legal, judicial and educational opits should provide for the establishment of corimedtctors
between the representations of these questionthamatopositions publicly on display.

From the very start, it has been obvious that iitespf attempts to put them in context, an adequate
presentation of results with respect to the rarfgdificulties - which is at best to be presentedan orderly
and controlled manner - would be a difficult tasipecially with regards to the relatively short pdrof time

we have been conceded. Nevertheless, results hawueated from the collective character of refleas by the
group and exchanges realised and confronted wihnihbltitude of expertise which has accompanied the
implementation and allowed for the formulation @nsiderations in a more or less diffuse and edoglat
manner within the French, Italian, Belgian, Gerraad Bulgarian contributions.

PENAL LAW OF MINORS AMONG THE PARTNERS

At the beginning of the 2century, a growing necessity may be felt by a nemaf states, European or not, to
attend to specific rules on behalf of delinquentgnimors*

The more the states provide for a specific legmtabn behalf of minors in their legal systems, there a
comparative reflection will gradually ensue. Fdoag time, the French system of judicial protectidmminors

Mtis interesting to reveal, for example, that &eiland, where the federal law has ruled the peordlition of minors
from 20th of June 2003 onwards, did not have amtquéar law respective of delinquent minors; tippléicable dispositions
were part of the penal code.
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has largely inspired a certain number of foreiggidition (Belgium, South America, African stateShe
reversal has become reality; generally speakirgfdteign countries gain by conducting or partakimgcts of
cooperation, by juridical, legal and educative fgneexperiences.

This movement is inseparably linked to the consioacof a real corpus of elaborated principles on a
international scale, on grounds of a collectivdetfon, within the framework of international iiations
between governments such as the UN or the CouhEllimpe. Composed of conventional binding instrotee
but also of non-binding texts (resolutions and neewndations), this corpus calls for the installatf
material and procedural rules, which take into aotdhe specificities of this particular categoffypersons
subjected to the law, which constitute the minbts.

Affirmation of penal responsibility of minors: age limitations and discernment

The international convention of children’s righ@DE) establishes the principle of providing an &gegtation
to the penal responsibility of minors. Neverthelesgeaves the decision on behalf of a definitiorthis age
limitation to the Staté®

France has preferred not to provide for an ageadimin within the law and keeps to the notion cfcéirnment
as the foundation to penal responsibility of mindfsGermany and Bulgaria keep to an age limitatior 4f
years, Belgium of 16 years. On behalf of Italyetative responsibility can be attributed to minfysnm 14 to
18 years if an assessment of discernment is beidgrtaken.

Even if an age limitation is provided, the notiohdiscernment or the notion of the “capacity of thidl”, in
accordance with the ltalian formula, may re-entemnsiderations: in Germany, the penal irresponsybif
minors from 14 to 18 years is presumed while thesponsibility may nevertheless come into accolutiteir
maturity advances their age. Between the ages ahii®1 years of age, young delinquents may besfitell
from this treatment, requiring assessment of disoent. It is noteworthy that two thirds of the ygsters
from 18 to 21 years benefit from this applicatibm.case of doubt, the Federal Supreme Court of Geym
requests the application of penal law to minorthf age group.

Educational law

All of the countries participating in the study §pmeasures on behalf of minors that are essentallicative
and disciplinary. All of these measures, whatewesighation they may hold, are intended to provio&cs
educative help, largely in the domain of educatiek and within open institutions. It is to thidedt that in
Germany, only the sentence of imprisonment corieta penal sanction, but it is never applied toons of an
age below 16°

!5 As it is, up to this day, the normative internagibproduction of the United Nations includes a patsory instrument (in
the following C) and seven non-compulsory instrutagnn the following NC) , namely:
1-The International Convention on the Rights of @eld (CIRP) adopted on the 26f November 1989 (C)
2-United Nations Standard Minimum Rules for the Anistration of Juvenile Justice (,Beijing Rules“33 of the
29th of November 1985 (NC).
3- United Nations Standard Minimum Rules for Norstodial Measures (The Tokyo Rules) GA 45/110" a#
December 1990 (NC)
4- Guidelines for the Prevention of Juvenile Deliengcy, ,Riyadh Guidelines"), GA resolution 45/11214
December 1990 (NC)
5- United Nations Rules for the protection of JulenDeprived of their Liberty, resolution GA 458 of 14
December 1990 (NC)
6- Administration of Juvenile Justice, resolutid®Z/30 of the Economic and Social Council of théi€thNations
of 24 July 2004
7- Basic Principles on behalf of the applicatiompadgrammes of restorative justice in penal lawphation
2001/12 of the Economic and Social Council of 2 2002
8- Guidelines on Justice for Child Victims and Veégses of Crime, resolution 2004/27 of the Econ@nit Social
Council of 21 June 2004.
'® The general observation n°10 of the Committed@fRights of the Child of the United Nations of fetry 2007
expresses that a definition of the age of crimiaaponsibility of under 12 years is not internagibnacceptable.
7 Article 122-8 of penal law
18 |n Portugal, the law does not provide for any pemeasure applicable to minors. Only educative messmay be
pronounced.
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In the same way, Belgian legislation establisheg tnly minors of an age over 16 may be subjedhéo
application of measures other than “supervisioomtqumtion and education”. The system evolves arahed
notion of depenalisation: in so far, it does nogfkeo the penal qualification of the infraction,t bmerely
designates the facts qualified as an infractionawehile, the judge may renounce from protectiopriter to
refer minors over 16 to appear before a jurisdictidd communal law. In France, the educative apgrdac
promoted; it accentuates the necessary respongibiliway of apprenticeship on behalf of socialmsrand
values.

Educative measurelto sensucombine public intervention (stately authoritiesjlahe role incumbent to civil
society - to which French jurisdiction refers, inglo-Saxon terms, as “community” (in the geographsense
or with reference to an ethnic group).

In Italy, a decree of September 1988 has provideddnctions of substitution destined to avoid linegation
of minors.

It convenes to note that, even if generally theeudpmit for specific intervention regarding minorsmains
fixed at the age of 18, adaptations are possiblgey large number of European countries providetlie
judicial protection of majors; this protection engmasses majors of up to 21 years in Germany angbBal of
up to 23 years in Belgium; in France, the protectioay be pronounced for a period of time which may
exceed five years, and within this limit may bereised beyond majority without an age limitatidh.

Texts combining different models

Historically, law and justice for minors are detadtirom both adult penal law as well as the classtitbutive
system in favour of a concept of individual respomg the particular conditions in causal relatiopshith
minor delinquency while preventing relapses. Th#edgnt countries have pondered several modes of
intervention in pursuit of an aim to education auwgpport, the “protectionist” system of the “WelfzBeate”
(Belgium, France, Portugal, Italy, Spain) and desystraditionally more penalistic (European UniBngland).

However, it is difficult to affirm the emergence afsingle model of justice with respect to minarday. In
fact, major international texts such as the Intéonal Convention on the Rights of the Child and Beijing
and Riyadh Rules, which are to inspire nationaklagors, do not reveal preference of a particoadel.

In return, all of the texts do insist on the ethligty of response by affirming the necessity of pohaal
guarantees (with respect to the concept that amsimould not be treated with more severity tham@uit), in
calling attention to the fact that imprisonmentaismeasure of last resort, to the interest in dewetp
alternative measures to proceedings and incaroaratking into account the interests of the vigctawoiding
the stigmatisation of penal judicial intervention.

The reforms engaged (Belgium, France) are proposireg cohabitation of the protectionist, sanctional,
restorative and “classical* penal model of retribat In fact, it is no longer a case of opposingdels but
instead of finding suitable resources to dynamfse nresponses to be engaged on behalf of minors. The
introduction of the notion of restorative jusitallows doing justice with a priority in orientatidowards the
reparation of the injury and damage inflicted upbie victim. Thus, the question is no longer that of
protectionist justice - to know what to do with ttelinquent - but the question is what to do toarethe
damage and restoring the victim while working faeastablishment of social relations.

Recent developments in the field of justice for miors in Europe

In spite of certain converging elements, the acstate of affairs does not reveal a single modgusiice for
minors in Europe. Nevertheless, common tendencasslye revealed:

-Necessary responsibility on the part of minorplacement for communal tasks

-Increased resort to closed structures of instingifor young delinquents

-Development of alternative measures to judiciacpedings (mediation, reparation etc.)

-Increased sensibility to incivilities broadcasteshvily by the media

-Effectiveness of recognition of the rights of misg@minor object becomes subject)

-Acceleration of judicial response

-Increased responsibility of parents and civil sogi

9 Article 16 a, order of February 2nd 1945.
%2 The Anglo-Saxon concept of ,restorative justicehbt met with one translation only; it is sometmendered as
“reparative justice”(in Canada) in comparison testorative justice” or “restorative justice” (Fran@elgium)
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THE LEGISLATIONS OF NATIONALITY

A legislation of nationality is constituted by elents such as the role of the place of birth omptteeedures of
naturalisation or the acquisition of nationality fmarriage, or also the specific provisions for set@nd third-
generation migrants: thas soli(the fact of being born in a territory), thes sanguiniqcitizenship is the result
of the nationality of one parent or other more ahstancestors, marital status (as marriage toizewitof
another country can lead to the acquisition of $peuse’s citizenshiffj the residence inside the borders
crossed may be a condition to acquisition, as asknowledge of the language of the country.

Traditionally, a distinction is made between “ctvigs of immigrants® where the majority of citizease
immigrants or descendants of immigrants (examplatdd States), “countries of immigration” wheredign
population has settled permanently, such as Fraince the XIX century and progressively all otheedférn
European countries such as Germany, for a longgesrvhich has also - until 1989 - been “country of
emigrants” with part of the core population locatedtside the boundary of the state. Finally, thare
“countries of emigration” to which parts of the pdgtion have emigrated to build a new life.

As can be seen from the table of comparison orfdhewing page, which recapitulates modes of acdess
nationality from the vantage points of nationalifyorigin, naturalisation and specific dispositidos second-
generation migrants, a certain convergence of lawsationality is resulting from recent amendmetota
large number of laws.

As Patrick Weil underlines, who, on behalf of sligkd borders and the incorporation of democraéities,
perceives howus solibecomes slowly more restrictive while the coustidplyingjus sanguinisare opening
up towardgus soli “In the first place, the access to nationalitg l&en restricted when the law was perceived
as permitting easy access to residence withoutingagsrough immigration laws. In the second plaak,
provisions that did not provide for the facilitatedegration of second- and third-generation imiangs were
progressively overturned: access to citizenship basome an option for long-term residents and their

children”®

RECENT HISTORY OF SUCCESSIVE ARRIVALS OF POPULATION S OF FOREIGN ORIGIN —
CONTEXT OF MIGRATIONS

Since the second half of the XX Century, migratiboyvs become ever more expansive and varied: migrat
of work force and competences, familial reuniohs, flight from areas of catastrophe or war zonesinfries
sometimes see their functionality transformed oventhrough phases of differing function, such asntxy of

origin, of transit and immigration.

Every country has a different historical settinghieth accounts for particularities in its reception

immigration, revealing its history as well as i&ation to the countries of origin in the way tingigrants are
accepted. Every representative opinion - more &8 lafluenced by medial and political exploitatiohthis

particularly sensitive subject - is expressed déiely, be it on behalf of the presence of migmnaiors who
become the focus of public attention or on behfthe difficulties they encounter in their dailydiat the core
of the social question.

Germany: After Polish immigration in the XIX century on l&f of the coalmines since the 1950ies, Western
Germany (FRG) has signed economic contracts wittkély) Morocco, Italy and Yugoslavia. After 1989 and
the fall of the Berlin wall, more than 2 million @eans returned onto reunited territory so that Gewn
received, besides Turkish immigration, immigratiomm Central European countries: Poland, the BStates,
former Yugoslavia and Romania. It is being estidateat 7,2 million foreigners live in Germany, ihet
majority of Turkish origin. They represent more rin@% of the population. 7,3 million of foreign résnts
have been registered for 2004, constituting 8,8f¥h® population; estimations on behalf of the dapan of
foreign origin are at 17 % and the percentage afigrants is estimated to be at 23% within the agemg of 7-

17 years. The German expressions “Gastarbeite®stgworker, beneficiary of hospitality) or “Ausl&rd
(“out of the country”) describe how foreigners werféered merely a limited share in German societyhie

2L This paragraph originates from the national repdetxts of the section on behalf of juridical cexation of the
Directorate General | (Legal Affairs) of the EurapeCouncil, by Weil, (P.), “Access to citizenshfpeomparison of
twenty-five nationality laws”
22 |n many cases, countries have abrogated the dispoallowing for the automatic acquisition of fmatality by marriage,
such as Belgium in 1984, France in 1973, ItalydB83, by introducing a delay before foreigners maglafor the
nationality of his spouse. This suppression hanafbrresponded to the concern on behalf of shamiages.
. cf. Weil (P.), op.cit.
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middle of the 1970ies at a time of plummeting dednfor workers on the German market. In the begigmih
the 1990ies, the first political reaction towartege developments has been to modify the law astdatethe
right to asylum.

Belgium, on 1 January 2005, has counted a total in populaif 10.445.882 individuals of which 9.574.990
were Belgians and 870.892 foreigners (8,3%), o79.990 Belgians, 699.613 were foreigners at biath;
699.613 Belgians who had been foreigners at b8®2.474 have been born in Belgium (3,2%) and 3®7.13
born abroad (3,5%). The share of francophone Mamscepresented 2% of its total population andaénet

a rise in population of 20%. The Moroccan populatias settled in Brussels where 51% of those ofoktan
origin live today. The majority of Turkish immigrenhave settled at Flanders or Brussels and cotes25%
of the total of Turkish origin. After periods ofaltan, Spanish or Greek immigration in the middfetree
century, the migrant flows of major actual impoden besides those originating from France and the
Netherlands, are today starting from Morocco and tlesser extent from Turkey and Poland. In additio
former Yugoslavs - Romanians, Bosnians or Croatidra/e to be taken into account, of whom some aiiyb
are part of the Roma. To a large extend, the Fleraigremist right wing party “Vlaams Blok” (“Flentis
Block”) has been dominating political debates. Tfusmation pursues registration of the origins bbde
arrested, subjected to proceedings or sentencedeapéctive subsequent public information as patheir
political and scientific agenda. At stake is themotion of a geneticgéno$ and laicistic laos) concept of the
Flemish people by specifying particular blemishespective of the immigrated population and likewtise
attribution of criminogenic aspects to groups ofylation who are defined in terms of strangenessharicity.
The interpellation of the delegate F. Dewinter iayML990 has been the first in a long row of questiasked
by senators and delegates of the Blok with resgmetite problem of foreigner and immigrant crimibaland
solutions relative to these questions. After besemtenced for “permanent instigation of segregatiod
racism,” this formation of the extreme right haketa to the name of “Vlaams Belang”(“Flemish Intéfeand,

in addition to their political efforts, turned toisnce. In 2005, the delegate G. Annemanns - wasiges over
his own research services - and criminologist Md@n publicized a book that intends to “do awayhwitie
stupid taboo” which forbids to acknowledge thatading to the authors, immigrants contribute exnedy to
various forms of crime. With respect to electiotings discourse has been worth their while; evemoiimajor
municipalities have been won, the formation hassobdated its position in the communal elections8of
October 2006.

Bulgaria

Country of emigration, Bulgaria hosts 40 000 foneigs, that is 0,5% of the population in 266&everal tens
of thousands Bulgarians have emigrated into theideat since the fall of communism in November 1989,
especially into Greece and Portugal. But Bulggrisitioned between a world Greek and Turkish toSbath
and Romanian to the North, is also a country ofkiBlr or Roma immigration. The Roma population is
evaluated at 750 000, at about 10% (Source: Coohé&lrope, international courier, July 2003, the teport
(85.2) mentions 12,2% of Turks and 8.4% of Romaragrtbose aged 8-17 years (Source: NSI); some Tairks
Bulgaria return back home to Turkéy.

24 Cf. Withol de Wenden (C.JThe Europe of migrationsAgency for development of intercultural relatipesl. French
documentation, 2002.
25 Cf. Withol de Wenden (C.), Atlas of migrations, thement, 2005, pp.46-47.
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Overview on legislations regarding nationality

Constituents Characteristic$ German Belgium France Italy Bulgaria
Jus soli Yes Yes Yes No Yes
(With (For the 3rd | (For the 3rd
condition: dua| generation: | generation:
Nationality of citizenship) |doublejus soli) doublejus
origin soli)*
Jus sanguinis Yes Yes Yes Yes Yes
Existence of a | In case born in Yes Yes Yes
particular provisionGermany, yeg
Immigrants of Yes Yes Yes Yes Without objec
second if born in the
generation Residence Parents 5 years (not Parents Continuous | territory (us
residents for 1| continued) permanent | since birth soli)
years residents
Before 12
Age At birth years, After 13 yearg Majority
between18 an
30 years
Residence Permanent 3 years 5 years 10 years 5 years
8 years
Knowledge of
Naturalisation history
Knowledge of
language Yes Yes Yes
Loyalty oath
Sufficient income Yes Yes Yes
Good character
Yes
Absence of
conviction Yes Yes
Renouncing Yes Yes
nationality of
origin
Existence of a Yes Yes Yes Yes
specific provision
Residence 5 years 3 years 3 years
Marriage
Delay 1 year

Other requiremen

ts

Naturalisatior]
facilitated by

declaration

26 Are French: natural or adopted children, bornrange, if at least one of the parents has also beenthere. Birth alone
in France does not suffice to get French natignalitless for children born of unknown parents fostateless parents or of

foreign parents who do not transmit their natidgat the child. See Code civil, art. 19 and foliog:
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France: This is a country where immigration is anciergsentially due to low birth rates in the middlettod
XVIII century and the scarcity of the work forceathresulted in a conceivable difference in comparis
other European countries with contrastingly highith rates and emigration in the second half ef ¥iX
century. The strongest migratory flows (1920-1980 4956-1973) have corresponded to periods of enmno
growth and scarcity of the work force. In 1974,queupied by the slowdown of economic growth, thenigh
government decided for an official halt to immigoat other than the right to asylum, with the excapiof
familial reunions and specific demands, but theyeott immigrants has never ceased.

From that time on, however, immigration as a regbifamilial reunions has been predominant in ttagistics.
Actual immigration flows are considerably weakearththe levels of immigration attained in the 1960
those affecting Germany or Southern parts of Eutogay. Still, a contrastive prejudice is held loyne who
maintain that local concentrations can lead to dased levels of immigrant population in certain
municipalities. In 2004, 4,5 million immigrants ajd8 years or older have been residing in the Frenc
motherland, relating to 9,6% of the total populataf the same age, against 8,9% in 1999. The ptiopoof
adult immigrants who have acquired French citizgnsh growing and has attained 41%. The geographica
origin of immigrants becomes more and more varidw: share of immigrants from European countriesragmo
immigrants has been at 41% in 2004, with a decreslaéive to Southern European countries (SpaieegGe,
Italy and Portugal) and an increase in the resthef European Union, particularly on behalf of theited
Kingdom. The share of immigrant population fromiédr is evaluated at 42%, resulting from the progjkes
numbers of immigrants of Maghreb (plus 15%) andrést of Africa (plus 39%)’ The contribution of each
wave of migration to every single generation shpastponements. Maghreb, which does not represerg mo
than 22% of the total of the population of foremigin, has the biggest share in the generatiomafigrants
(at 30%) and in the group of minors of the firshgetion born in France (41%). Together with re¢efibws

of population from Sub-Saharan Africa and Turkéys adds up to 60% of the first generation borirance

of less than 18 years of age. On the contraryhénage group of 60 years and over, it is the migriicom the
South of Europe (Spain, ltaly, Portugal) who areadly prevalent (43% of male and 48% of female
immigrants). Issues related to questions of origmd the introduction of ethnic variables to statisthave
resulted in intense polemics at the end of the iE89Meing checked by the fear of seeing the Fremtieme
right amplified, of which the Front national is thincipal formation. Today the question of “ethalic
statistics” became a very important topic of distols among researchers, representatives of instisiactive

in the statistical field (CNIL) or active in theefd of fight against ethnical and racial discrimioas (HALDE),
among politicians, unions, companies, employersbeigtions and antiracist NGOs, as well as in tleelim
Even the principle of identifying individuals acdarg to standards other than nationality or counfrgrigin

is disputed, in particular on behalf of the memofyusing files during Vichy regime (1940-45) in ¢kéng
down Jews. In effect, today the use of random siaugnphakes for a difference when it comes to thdieation

of files, given that the questions asked are relewm behalf of the declared aim of the study, giveat
participants consent to the anonymous evaluatiomlath which are serving general interest, and Ifinal
provided that the file management system is permtane

Italy : During the last two centuries, Italy has knowmsiderable movements of population, starting with
seasonal emigration in the modern age, then, bettfeeend of the XIX and the middle of the XX cewia
substantial European emigration. From 1950 onwatds migratory movements have to a large extenh bee
effected inside the country with an orientationnfréhe South to the North. After having been a couof
emigration particularly on behalf of France and gd&h during the 1960ies, the countries’ economic
development during the 1960ies has progressivelyentialy one of the countries of immigration, peutarly

on behalf of workers of the ancient Italian col@nigomalia, Ethiopia, Eritrea) but also with redptc
Morocco; then, after the 1990ies, for numerousgeés originating from former Yugoslavia, and Kogevét
the same time, the share of immigrants from Albdr@eame important. In 2004, Italy has counted 24|bom
immigrants, relating to 4,5% of the population. Eatigratory movement has added a little more mourario
the ongoing debate until recent separatist and ptestze action in many cities of the north proved thi
assumption.

Two particular points

At several stages of the programme, a key positias occupied by the idea that delinquency commitied
foreign minors might be pure supposition. In otherds, the context may enter on a large scale abthe
factors that preside within the phenomenon. Ansthation for this can be found in the example ofKkigh

27 cf. Borrel (C.), Durr (J-M.), “Enquétes annuellds recensement ; premiers résultats de la col@da Principales
caractéristiques de la population et des logemeiisee Premiére, n° 1 001- January 2005.
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minors. In Bulgaria, they rarely commit delinquess;i a fact attributed by local researchers to the
predominance of patriarchal values within the fgnaihd the early insertion of minors into the labmarket.

In Germany,a contrario, an overrepresentation of delinquent Turkish minerprevalent among delinquent
minors. This can be attributed either to the insegllevel of Turkish migrants installed in Germavith an
income below or next to the poverty threshold,tes@entre for Turkish Studies in Essen pointed @utp an
increased occurrence of situations of maltreatnietiveen children or parents within Turkish families
revealed by C. Pfeiffer and P. Wetzels. The autlodrshis study note that Turkish minors do accept a
increased level of violence as part of their regdkily life.

The absence of an overall view on this subject &uepean scale constitutes a second point of ant®;
every one of the Member Countries remains preoecliby their respective interior situation, the daretheir
sovereignty, the dependence of a changing publiomal opinion. Nevertheless, Europeanization dtutsts
one part of medium term duties within the politidseceiving foreigners, the path chosen by thaatigries of
the treaties, but the discrepancy between theseatisps and real life represents the cornerstadnmany
evaluation$® This situation evokes the debate for a depictibrthe origins of immigrant populations /
populations originating from migrations, accompadntey the need for instruction. Researchers justiiir
methods with their desire to describe and measwalégree of integration of migrant populations e
originating from migration according to their geaghic origins. This is to be effected within a cemgiive
evaluation of respective behaviour patterns, amsingular groups and in relation to one anotherhiwit
society.

DELINQUENT FOREIGN MINORS?

In recent years, the question of an over-repretientaf foreigners among delinquent minors or ofiygsters
originating from rather recent migration has reediva certain amount of attention. The notion ofrove
representation is defined as a situation in whicépecific group within a given context is represento a
larger extent than the extent legitimate on bebfifs real share within the population. As for @ancern, the
field under scrutiny is that of the different phase the process of passing justice on behalf aionsi. In this
sense, the present analysis concerns the sizee afuitmber of minors of a specific group in everycedural
phase, from the public space or the residenceeofninor to the space of educational assistancetenton.

. Control

. Arrest

. Placement under guard

. Filing of action

. Institution of legal proceedings

. Temporary detention

. Court transfers

. Judgment by the court

. Execution of a sentence

10. Sentence modifications - Alternatives to detent
11. Application of educational measures

12. Resorting to services of:

a. health

b. schooling

c. insertion (into the work force, fassional training, etc.)

O©CoO~NOOOTPA, WN P

Diagram n° 7 of the German report illustrates amaasing over-representation of young foreignersndithe
course of procedures, showing elevated levels withiee phases on behalf of suspects, sentencextsvand
incarcerated minors.

28 Cf. Withol de Wenden (C.) 2002, op. cit.
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Diagram n° 7 of the German report: Levels of youndoreigners (14-17 years) among suspects sentenced
and incarcerated (1993-2004)

Diagram 7: Relation Non-German juvenile suspects / Non-German juvenile sentenced
and Non-German juvenile prisoners* (% )
(whole of Germany 1993 - 2004 )
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own calculations on the basis of official crime statistics

Another illustration can be found within the tableparagraph 5.2 of the Bulgarian report (Delindu&ctivity

of Minors — the perspective of ethnicity), whichdemlines the marked proportion of Roma among inggated
and sentenced minors. In its third report on Buégagainst racism and intolerance (ECRI), implemeériy
the European Council, adopted on 27 June 2003 ablicjsed on 27 January 2004, the European Comomssi
places emphasis on the problems encountered bRénga community on several levels: housing in slum
guarters, denied access to a minimum of publicocia$ services in spite of entittement, bad stdthealth,
segregation in school etc.; calling attention & teasures approved in the European Council's @eReticy
Recommendation n° 3, having regard to the fighiregaacism and intolerance directed against Roamal
also calling attention to its General Policy Recandation n° 7 on national legislation in the figlgainst
racism and racial discrimination.

The other reports present data of the same conterirs deferred to public prosecutors /distrid¢bmieys,
minors within detention centres, reception campstres of rehabilitation etc.; as for Italy, resut national
data and research of the record, for France, éatdting of participant observation or researcthefrecord as
in the case of Belgium.

The idea according to which an analysis of the aeador a possible over-representation is a corafgit
matter is generally accepted today, in line witlother assumption according to which this possihler-o
representation may result from extrinsic factorshsas separate practices of the actors involveatribating

to the levels within cases under scrutiny and afsone way or the next, to prejudice. The samer@arreport
indicates that German fellow citizens are everrttoge willing to carry an accusation against minéithese
are foreign. From this results the fact that afier offence has been committed, “ethnicity” becortes
decisive factor in the choice in favour or agaipsbsecutiorf’ Such approaches are frequently employing
statistics rendering precise data on behalf of ¢htegories in question. Nevertheless, to emplogehe
characteristics relevant to sustain such approathasis to say the application of “sensitivetiaales, gives
way to a consideration of the limitations introddde statistical evaluations by the legislative ypsmn of
European countries concerned with the processipgisonal data.

29 Cf. Mansel (J); Suchanek (J.); Gunther (A.), ,Aigeserhalten und die Ethnie des vermeintlichen rBatefunde einer
Pilotstudie”, Kriminologisches Journal, Jg. 33, Klr2001, S. 288-300
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The limitations to statistical research

On 24 October 1995, the European Parliament andh&lohave issued the Directive 95/46/EC for the
protection of natural persons with a view to thegeissing of personal data and their free circulaiistalling

a series of harmonised rulings on the European,levebehalf of the sector traditionally descrikeesi“data
protection”. Article 29 of the (EU Data ProtectioDjrective has set up an advisory body on datagssiog
and privacy, called the Working Party of Article,28presenting all of the programmes’ participasirdries
and communicating to the Commission as well afi¢goBuropean Parliament and Council, an annual repor
the state of protection of natural persons witheavto the processing of personal data within themunity
and third countries, with particular regard to sanipts of European texts in national legislatiffeced at the
end of the 1990s in these four Member States.

In Belgium, for example, the limitation to statésti research is formalised by the law of 8 Deceml9&2 with
regards to the protection of private life on belulfhe processing of personal datanodified by the law of 11
December 1998 transposing the European Directivétioreed beforehand. The law provides two artiches t
are directly addressed to these questions, withstipplement of a few dispositions on behalf of tbie of
police, inserted to the law of 5 August 1992 wiglgard to the function of police, as well as arickeand 4 of
the law of 8 August 1997 on behalf of the centrahmal record. Article 6 of the law from 1992 piiblts the
“processing of data of a personal nature which @vecial or ethnical origin, political opinion, Heious or
philosophical convictions, membership in trade asias well as the processing of data relative twaklife”,
and proceeds with the definition of twelve situaiavithin which this prohibition is not valid, angpthem the
following regulations:“g) if processing is necessary to establish scientiesearch and is effected under
conditions determined by the King, by issue detitegt within the Council of Ministers and after colting the
Commission of private life,“or “i) if processing is effected in execution of thevlof 4 July 1962 on behalf of
public statistics”,or else, K) if processing is effected by associations whighlegal entities or by institutions
of public utility with the major social aim of sgigarding and promoting human rights as well a fuméatal
rights and freedoms of the individual, on behaltref realisation of this ain,in analogous manner to those
mentioned under g ])”.

The limitation to statistical research can be tlated by another example taken from France, fasedlby a
law n° 51-711 of 7 June 1951 with respect to obiigg coordination and secrecy in matters stafistier
provision of more than 20 laws, orders and decrdelgting Article 5 in 1962, adding Article 7 a1886 and
two Articles 6 a et 7/3 in 2004 and of which noestbf the original articles has been left withowddification;
the other text fundamental to French public stiagst law n° 78-17 of 6 January 1978 on behakkahputing
science, data files and freedom according to whittte evolution of computing science shall be invgm to
every citizen, shall not be harmful neither to haridentity nor to human rights or private life riorindividual
or public liberties”, modified by law n° 2004-80F 6 August 2004 on behalf of the protection of matu
persons with respect to the processing of perstatal Texts of this order are valid in Germany kalg.
German statistic has been organised by the Fedavalof 20 December 1990 on behalf of protectiomaifa,
recently modified, which replaces the law of 21ukagy 1977 in pursuit of protection against abusingloy of
personal data within the framework of processindai.

The ltalian statistic does not provide any law @hddf of the protection of personal data in advatacéhe
transposition of the Directive 95/46/EC, realised the sake of gradually implementing the laws &R 676
of 31 December 1996 on behalf of the protectioindividuals as well as public and private organismii
respect to the processing of personal data, madifig several decrees in 1997, 1998, 1999. Legisglati
dispositions respective of the protection of dataehbeen adopted by Bulgaria in December 2001jraBdfia

a Commission for the protection of personal datgabeen set up.

The Community of Commissioners charged with theqution of personal data of Central and Orientablia
has conducted cooperation since 2005.

Synthesis of preceding phases

At this stage, departing from the elements of campa and in order to resume the essentials of the
programmes’ phases, it seems adequate to empliagseprinciple components:

1) Penal law is the quintessential expression wéagnty of the state and is consequently estaddion the
basis of a geographic dimension. This essentialacheristic to sovereignty is national territorg, implied by

the principle of territoriality provided by pena. This principle establishes that national lawapglied to all
offences committed inside a country’s borders.

The consideration of nationality is thus not essdlgtlinked to the application of the principle tdrritoriality
within penal law. Penal law is obliging every indival on the territory, regardless of nationaligyen if the

30 Cf. Moniteur belge 18 March 1993.
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offences are not reprimanded in the perpetratoosintry of origin. This is why the programme hasrbee
oriented towards a consideration of the questioistrimination and the examination of “funnel e,
resulting in disclosure of an over-representatibmmors of particular origin among those minorsiolled,
appearing before the public prosecutor / distritbraey, also those deferred to youth tribunalsvadl as
among those minors placed in public institutiongaith protection or detained minors.

2) By way of taking into consideration nationaltisttical dispositions and related data, an overasgntation
of foreign delinquent minors has become unequivpaabvious. To this effect, though, several persipes
have to be taken into account.

- In Germany, it is a case of progressive overgs@ntation of young foreigners during the course of
proceedings, with elevated levels on behalf ofdélpleases among suspects, sentenced and incaraerated;
- In Bulgaria, it is chiefly the major share of R@ammong minors interrogated and sentenced thahisecned,;
- In Belgium, analogous results have been obtaayesearch via participant observation and rebeafrdata
files and lacking statistical data that specify agd national origin of those individuals that abgect to police
intervention or judicial intervention:

- In ltaly, similar results are obtained as a resfistatistical data on behalf of minors defertedhe public
prosecutor, those in detention centres for mimsires of reception, rehabilitation centres etc.

- In France, data originating from the criminaloed; from the files of criminal research (S.T.l.6f)the Police
Nationale for the sake of more precise results.

3) However, these conclusions may be supplementedditional observations.

On behalf of the French situation, very variablystrated according to the type of infraction, céenpentary
work has been encouraged by the margin of elastigihin the offence-punishment parameter, thabisay,
the relative variability of the scope of punishmastwell as measures applied on behalf of the tiamiavithin

the determining or explicative variable of the adtion.

The factors within this margin of elasticity areopeeding from several orders, and the differencéhén
distributions of sentences may be due to a combmat characteristics of which:

- The seriousness of an offence or aggravatingicistances within one and the same offence,

- The age of the accused

- Multiple offenders or - on a broader scale —ftw of having been convicted to criminal sentence

- The type of judgement (contradictory, contradigt@ signifier”, in default of,)

- Social conditions which may evoke the consideratif a more severe penal response as the onleivaitde
response, bearing in mind the necessities of reptason or characteristics of insertion.

Approaching matters of discrimination on the stiestl, but also with regard to the police and qimly as
well as in the educative and post-sentential figlbarmly recommended with a view to the implemgataof
communitarian politics in pursuit of an adequatgpmnse. Such an evolution has to be effected ohabis of
reliable and comparable statistics. In this a veagub-system of judicial statistics could be esthbl with the
aim of providing comparable statistics on a Europésvel as well as on behalf of Accessing States. C
ordination between the statistical services of\Mhistries of Justice, which collect the officidbhsistics within
Member States, is deemed necessary with regartie foromotion of harmonisation of these statisfidss is
being effected by interim regulations between natetares applied by Member States in all stages of
proceedings, from the public sphere to the promisib measures or institutions of detention and dglising
common statistical research on a fundament of haisaed methods, the collection, analysis and diffusof
implemented statistics.

IMPLEMENTATION OF STATISTICAL RESEARCH ON BEHALF OF AN OVER-
REPRESENTATION OF FOREIGN DELINQUENT MINORS?

All of the participants to this programme - dedézhto foreign delinquent minors who are generalinerable

and often in situations of uncertainty — have besmmsitized on behalf of the fight against discremion, taking
origin and real / supposed affiliations into acdoas well as compensatory policies to these disgiities in
pursuit of overcoming the gaps within processing @amplementation. The fight against discriminatiisn
supported by the approach of representing prejudivg practices employed. Compensatory policies are
applied to every person affected. Every particideed underlined how important it is to acknowledgese
phenomena of over-representation within the procester scrutiny and emphasized the importance of an
endeavour to create methods of regulation on #ilislb.
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Questions linked to introducing characteristicetfnicity as well as studies with the vantage pofrfamily
names / surnames and of regulatory evaluation ef-mpresentation and discrimination arise frons thi
perspective. These questions are taken into ctasesideration within the national reports.

In reality, the majority of the participants in shilebate are more or less in agreement on thenialiptwo
points.

-Firstly, several studies realised in different @ean countries have demonstrated that is haspmssible to
evaluate the subject of over-representation relgingoublic data and, consequently, to draw conchssion
behalf of phenomena of discrimination; in additistydies may explore the origins of individuals dnereby
bring about the collection of sensitive data, oa phemise that the principle of pertinence to thelared aim
of the study is adhered to and given the necedsamgparency on behalf of those interested, whossemnt
should be secured. This does not hold true for d&taational census or administration operatingaon
permanent, exhaustive and nominal basis: analgsigting from this kind of enquiry often presenffeets of
nationality with “all other considerations left dsl' and should integrate other elements besidewigin to
distance themselves from the temptation of attilgutharacter traits to individuals on behalf of trariable of
origin which are in fact linked to different facsor

-Secondly, there is an ongoing debate between ABgimns on behalf of the employment of the attiieut
term “ethnic”, who frequently regard the singulaference to the immigrants’ country of birth suffitt, and
on the other hand, there are researchers for whastigns on behalf of nationality of origin, paerdountry
of birth, the first language of the child do notrespond to ethnical categories and who take refer¢o the
socio-cultural definition of the Commission of Hum®&ights of the United Nation§A human group of a
particular density is called an “ethnical group” €thnie”) if it has not had access to the status @tate but
who nevertheless and for a long period of time espnts the following characteristics: a territoripgrdering /
not bordering several states), its own languagecadlective name (sometimes imposed by neighbouring
societies, frequently directed towards the grouml @ssumed by the group itself), a particular higtgr
frequently tragic in border territory), original dtwral traits (architecture, cuisine, music, orak evritten
literature) and finally, an identity claimed andpme or less, assumed. For a community to beconfetanie”,

it does not have to show all of the characteristlmst it is evident that one alone will not suffieecertain
density of exchange is requiretf." These questions constitute the framework to tigeraents exchanged in
favour or against the implementation of ethnicalegaries for an evaluation of the phenomena of -over
representation. The arguments in favour of an egfiin of ethnical categories refer to the exangplforeign
countries, existing discriminations and the ne¢gdsr an assessment of discriminations as wetleaeands to
identity made by groups who wish to be considerelihie with the history of their ancestors or theaurse of
integration. The arguments against such applicatibrethnical category underline the limitations ttee
scientific perspective and the inherent simplificatof that approach. Dangers linked to an approaich
historical examples as well as reservations orp#reof countries having applied the like are fartarguments
against this application.

In order to evaluate the effect of individuals lire tcourse of police inquiry or proceedings, sonseaechers
are proposing studies that do not adhere to théaganpoint of origin or the country of parents’thjrbut
departing from studies employing patronymic daéaify names and surnames. Presented in the Frepoiitr
was the example of a study on behalf of sentenceropnced by a tribunal belonging to the Court ppgal in
Paris, in opposition to individuals accused of oifes to legal entities of public authority or ageot police
(1989 — 1 semester 2006). The results of this study suggeabsence of discrimination in this c&se.

In general, scientific literature on behalf of thgsestion enumerates the arguments in favour afareh
effected with a perspective to patronyms and thédiions or obstacles related to such approathes.

31 Cf. Héran (F.), Atelier “Ethnique ta statistiqué, Btatistiques sans conscience n’est que rui@lloquium of 4
November 1998, unions CFDT and CGT, INSEE, Frahttp://cgtinsec.fre.fr/Kolok/kolok2/Dossier%20caiiae2.htm

32 Cf. Jobard (F.), Lotodé (H.) (coll.), “Les mineljugés pour infractions & personnes dépositairds aletorité publique
(1989-2005)", CNRS-CESDIP, 2006. (Minors sentenmedyehalf of infractions to legal entities of patdiuthority (1989 —
2005))

33 Cf. Fabien Jobard (F.), Zimolag (M.), “Quand ledigiers vont au tribunal — Analyse d’un échangguiEments rendus
en matiére d’infraction & personnes dépositaire$adeorité publique dans un TGI parisien” (196593), (unofficially
rendered as: “When police agents go to court - yaislof an exchange in sentencing on behalf ofnais to legal entities
of public authority in a Parisian TGI (1965-2003Ftudes et données Pénales, 2005, n° 97 ou legsraytesente I'étude
d’un échantillon en effectuant des regroupementsiguax de naissance et patronymes ; Felouzis (Gthnical segregation
in college and its consequences “, French Revse@blogy n° 44-3, p.413-447, in which the authotlee basis of 144 000
students of 333 colleges of the Academy of Bordefistinguishes two categories of “autochthones” ‘@iidchtones”. For
the sake of measuring what he calls “cultural ofigif students, he applies the surname as a ménked to religion and
country of origin (418)
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Conclusion

The community of participants to this programme i@his) dedicated to foreign delinquent minors has
expressed its interest in a continuation of thdyarmof the process which also differentiates msreccording
to origin in order to seize the impact of publi¢iac on their behalf and, in the concern for therpotion of
public quality action, to get to know, understantt aeduce inequalities of treatment, shedding light
possible factual discriminations in order to bdlyeaquipped with the means to combat them morectifely.
Nevertheless, it appears just as important thaisstal treatment of this order should not be ti@ative of
other characteristics of those minors concernealysis focused on the characteristic of origin dosly make
sense if this aspect is paralleled with an obsemadf the structural mechanisms that constituee filture
framework for youngsters originating from migratidrhe particular positions they will hold withinishcontext
should just as well be taken into considerationt &sthese positions that expose them more thihars to an
involvement in illegal activity and to a more refless reaction on the part of police and judiciahjch can be
perceived throughout every phase of the procegist up to the execution of measures taken on bedialf. A
whole series of criminological research, effectethwespect to certain fields within the executarthe penal
system and also on behalf of the justice of minbes indicated that these structural factors doifstgntly
influence the proceedings from the criminal acthie implementation of the penal response. To dkgsé
variables could lead to labour under a misapprebendue to questions situated in the backgroundchvhi
would thus be distanced even further from the fosush as the socio-cultural background of minteir
living conditions and the size of their brotherhobi@vertheless, these factors do not contributeraatically,
as has been demonstrated by comparisons betweatapops of each gender. This position has beded#d
mind the debate on occasion of the closing sessitime programmé?

3 Cf. Vanneste (C.), Intervention, Paris, 23 Novengo6.
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